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Xavier Becerra 
Attorney General of California 
Jane Zack Simon 

Supervising Deputy Attorney General 
Lawrence Mercer 
Deputy Attorney General 
State Bar No. 111898 
455 Golden Gate Avenue, Suite 11000 
San Francisco, CA 94102-7004 
Telephone: (415) 510-3488 
Fax: (415)703-5480 
E-mail: Larry.mercer@doj.ca.gov 
Attorneys for Petitioner and 
Real Party in Interest 



San Francisco County Superior Court 



SUPERIOR COURT OF THE STATE OF CALIFORNIA 


COUNTY OF SAN FRANCISCO 


DEAN R. GRAFILO, DIRECTOR OF THE 
DEPARTMENT OF CONSUMER 
AFFAIRS, STATE OF CALIFORNIA, 

Plaintiff, 


KAISER FOUNDATION 
HOSPITALS/THE PERMANENTE 
MEDICAL GROUP, 

Respondent, 


KIMBERLY KIRCHMEYER, 
EXECUTIVE DIRECTOR, MEDICAL 
BOARD OF CALIFORNIA, 

Real Party in Interest. 


Case No. CPF “ 19 “ 516 6 9 9 

PETITION FOR ORDER TO SHOW 
CAUSE AND ORDER COMPELLING 
COMPLIANCE WITH 
INVESTIGATIONAL SUBPOENA 

Date: 

Time: 

Dept: 302 

Judge: Hon. Ethan P. Schulman 
Trial Date: 

Action Filed: June 12, 2019 


Petitioner Dean R. Grafilo, Director of the Department of Consumer Affairs, State of 
California (DCA), by his attorneys Xavier Becerra, Attorney General of the State of California, 
and Lawrence Mercer, Deputy Attorney General, alleges as follows: 
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1. Petitioner Dean R. Grafilo (Petitioner) is the duly appointed Direetor of the 
Department of Consumer Affairs. He brings this action solely in his official capacity as Director. 

2. The Department of Consumer Affairs of the State of California is a department within 

the meaning of Government Code § § et seq. Under Government Code§§ 11181 and 

11182, the Director of the DCA is the head of the Department and has the authority to conduct 
investigations, issue subpoenas, and take testimony in connection with matters within the 
jurisdiction of the Department. The Director also has the power to delegate such authority. 

3. Real Party in Interest Kimberly Kirchmeyer is the Executive Director of the Medical 
Board of California (Medical Board or Board) which is a duly constituted government agency 
within the DCA. The Medical Board is charged with the enforcement of the Medical Practice Act 
(Business and Professions Code §§ 2000 etseq.) and with investigating complaints from 
consumers, from other licensees, from healthcare facilities, or from the Board itself, that a 
physician may be guilty of unprofessional conduct. (Business and Professions Code § 2220(a).) 
This proceeding directly affects the interests of the Medical Board because the petition seeks to 
enforce compliance with an investigational subpoena issued during an ongoing Medical Board 
investigation of possible violations of the Medical Practice Act by its licensee Michael Fielding 
Allen, M.D. (Respondent) 

4. The Director of the DCA has delegated to officers of the Medical Board, which is an 
agency within the DCA, the authority to issue subpoenas under Government Code § 11182. 

5. Michael Fielding Allen, M.D. holds a Physician’s and Surgeon’s Certificate issued by 
the Medical Board, which permits him to engage in the practice of medicine and to issue 
exemptions from mandatory vaccinations to qualifying patients. 

6. By way of this petition, the Medical Board requests an order compelling Kaiser 

Foundation Hospitals (KFH) to comply with an investigational subpoena for unredacted 

vaccination exemptions and related information in their possession. As set forth in the 

Declaration of Superyising Special Investigator Rashya Henderson, filed herewith, KHF was 

duly served with the investigational subpoena, but has advised that it will only comply with the ^ 

subpoena pursuant to a court order. As set forth in Ms. Henderson’s declaration and the 
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i ' 

v,_X ^ ' 

Declaration of James.Nuovo, M.D., the records sought are relevant and necessary to the 
investigation of vaccination exemptions issued by Michael Fielding Allen, M.D. 

7. On May 17, 2018, the Board received a complaint from the Assistant Chief of 
Pediatrics at Kaiser, Roseville, stating that a Kaiser patient had been given an inappropriate 
vaccine exemption letter by Dr. Allen. On May 21, 2018, the complainant sent a copy of a 
redacted exemption letter issued by Dr. Allen. The exemption stated that the (name redacted) 
child was a patient under his care and that the child’s physical condition and medical 
circumstances were such that the child was permanently exempted front any vaccination deemed 
necessary “now and/or in the future.” 

8. On March 13, 2019, an investigator for the Medical Board served a subpoena for 
unredacted vaccination exemptions and related information in the possession Kaiser Foundation 
Hospitals. 

9. On March 28, 2019, counsel for The Permanente Medical Group (TPMG) responded 
that the requested documents and information would be provided if ordered to do so by a court 
“and our client is willing to stipulate to the issuance of such an order.” On May 16, 2019, counsel 
advised that the exemptions are in the possession of TPMG and any order for production should 
be directed to TPMG. 

\ 

10. In support of this Petition for Order to Show Cause and Order Compelling 
Compliance with Investigational Subpoena, Petitioner offers the Declaration of James Nuovo, 

M.D. He is a board-certified physician in the field of Family Medicine. Dr. Nuovo has reviewed 

< 

the information obtained by the Board’s investigation and has opined that the exemptions appear 
to have been issued without a history and evaluation and that the exemptions do not demonstrate 
a valid medical indication. 

11. Pursuant to Government Code § 11186, venue lies in the County of San Francisco, 
where the investigation was directed by the Office of the Attorney General, and pursuant to 
§11188 this Court has the authority to issue an Order to Show Cause why TPMG should not be 
ordered to comply with the investigational subpoenas served upon them. 
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12. On June_, 2019, at_, counsel for TPMG was given notice of the ex 

parte application for an Order to Show Cause. 

WHEREFORE, pursuant to Government Code §§ 11186-88, Petitioner respectfully 
requests that this Court issue an order requiring TPMG to appear before this Court and to show 
cause why it has failed to comply with the investigational subpoena served on it and, upon failure 
to show cause, to enter an order: 

1. Requiring TPMG to produce the records sought by the investigational subpoena to 
Supervising Special Investigator Rashya Henderson within 15 days of the hearing on this petition; 
and, 


2. Taking such further action as the Court deems appropriate in the interests of justice. 


Dated: June , 2019 


Respectfully Submitted, 


Xavier Becerra 
Attorney General of California 
Jane Zack Simon 

Supervising Deputy Attorney General 



Mercer 

,, torney General 
Attdimeys for Petitioner and 
Real Party in Interest 


SF2019200636 
2I458562.docx 
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Auto Tort 

IZZI Auto (22) 

□ Uninsured motorist (46) 

Other PI/PD/WD (Personal Injury/Property 
Dama ge/Wrongful Death) Tort 

□ Asbestos (04) 

I I Product liability (24) 

I I Medical malpractice (45) 

□ Other PI/PD/WD (23) 

Non-PI/PD/WD (Other) Tort 
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I I Civil rights (08) Unlawful Detainer I-1 Enforcement of judgment (20) 

I I Defamation (13) I -j Commercial (31) Miscellaneous Civil Complaint 
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□ Professional negligence (25) Ju^cial Review Miscellaneous Civil Petition 

I-' Other non-PI/PDAA/D tort (35) LJ Asset forfeiture (05) | | Partnership and corporate governance (21) 

\=^ Petition re: arbitration award (11) Other petition (nof spec//fed above) (43) 

I_I Wrongful termination (36) _| Writ of mandate (02) 

I I Other employment (15) I I Other judicial review (39) _ 


2. This case I_I is L*LJ is not compiex under rule 3.400 of the Caiifornia Ruies of Court. If the case is compiex, mark the 

factors requiring exceptionai judicial management: 

a. I I Large number of separately represented parties d. I I Large number of witnesses 

b. I I Extensive motion practice raising difficult or novel e. i I Coordination with reiated actions pending in one or more courts 

_ issues that will be time-consuming to resolve _in other counties, states, or countries, or in a federal court 

c. I I Substantial amount of documentary evidence f. |_| Substantial postjudgment judicial supervision 
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5. This case I I is I v' I is not a class action suit. . 

6. If there are any known related cases, file and serve a notice of related case, (^u-may^se form CM-015.) 

Date: —} 

Lawrence Mercer, Deputy Attorney General 
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vrence Mercer, Deputy Attorney General 
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